1 .; N
' ot
\ E .
Al
2N
' !
! \ 1,
i
'l

051t CONGRIGSS ~ P )
151 SESSION 2 E 1 7
. | . . ® .

IN PILES SENATIS OF TIHIS UNTTED STATIS

Serreanee OF, 1977

AMr Basrnaxn infroduced the Tollowing hill s which was read fwiee and referred
{o the Commillee on the Judiciary '

A BILL

To amend litle 28 of the United States- Code: to -provide for
an exclusive remedy against the United States in suils hased:

upon acls or omissions of United States employees, and for

other purposes.
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Be it enacted by the Senale and House of Ilepresenia-
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That scetion 1546 (D) of tide 28, Uinited Stades Cade, s

4 amended by striking the period ot the end ol the seelion

s and adding the Tollowing: “ or where the claim sonnding
6 in tort Tor money daumages arises under the Condlitubion of
7 “{he United Stales when such employee of the Govermment

g i acting within the scope of his oflice ot employment, or -

WIS UL

"

“Approved For Release 2006/02/07 : CIA-RDP80S01 268A000400020028-8



2.

| - ’
Approved qu Release 2006/02/07 : CIA-RDP80S01268A008400020028-8

)

der the color thereal, such lahility to he defermined i
accordance wilh applicable Vederal faw.”.
Yic. 2. Scetion 2672 of title 28, United States Code,

is amended by inserting in the first pavagraph the following

langunge after the word “occurred” and before the colim:.

“ or where the claim sounding in Lort for money damages

arises undar the Coustitution of the United States when sieht

employee of the Government is acling within the scope of

Lis oflice or employment, or wnder the color thereof, such

Liability Lo Dbe detenmined in accordance with applicable

Trederal Taw™.

Sie. 5. Seclion 2674 of title 28, United Slates Clode, is

amended Dy () inserling in the first paragraph the follow-

ing language alter the word “elaims” and hefore the conmal

“hased upon negligent or wrongful acls or omissions”; and

(b)Y by adding as a third pavagraph the following:

«he United Stales shall be liable, respeeting the provi-

<ioné of this title relaling to tort claims arising under the

Coustitution of the United Stales, to . the same exent as
:(‘ll:Li[](ll{ICIIL'l.O (‘..()anuns:x(.i(n‘l is recognized under the torl Juw
of the place where the violation occurred, but shadl nol he
liable for nterest prior to Judgment or for punitive damages:

Provided, however, Thal for a claim arising under the Con-

Cstitution of the United States, such compensalion shall not

i memmally incurred,

plus a reasonable attorney's fee and other litigation costs/

be less than liquidated damages of &1,000,7cxcepl that for

R
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' : ‘ 3 b
:. 1 a el arising from the inlereeption or disclosire of a2 wire [
, .. as defined in , , y
‘ o or oral conmmunieation k-vidabon ol chapter 119 of title 5
! 3 18, such compensation shall not he less i Tigidated g
: 4 damages computed at the mate of S100 a-day Tor each day. ¢
! 5 of vielation or S1O00 whichever is higlier, plus a reason- é‘-
¢ alile alltorney’™s fee and olher litigation eosts reasonably \
‘ y "With the further proviso, however, ]
' 7 Inenrveds shinkprosded fudhern, Thab saHuad ool o
- that the Unit s . - 3
8 -¥'rrn1-3hrl%1ﬁa—ﬂ1—nr414r+—1%dw_§) it M pirat Sﬁ%&g&%ﬁ%ﬁﬁlﬂﬁ]hﬁuu‘_ml ]
\ defense to a suit against it a;leginﬁ, a §
b 9 a-eetrd-sider - degdsdative udhovizatione shall eombibde - [
Constitutional tort, the absolute or qualified
10 connplele- delise —lo- any- claiw_ or il arising _unde- the
“immunity of the employee (except members of ,
11 "('tfmrsﬁ'hﬂkm--(rf-iht—la’+x+(ed-bktigs,§uu.,_;u)L\yLl sﬁmxﬁ-wg-ihe \
o~ Congress, judges or prosecutors or those performing -
' 19 oxdsteneenlsuch aleforse, the Unifed Sabes-shalb-when-i -
such functions) or his good faith belief in the
13 Frr-dekerrpad —hak ~Ho- oleer- ax canplogyee_aes”acbin g !
' lawfulness of his, copduct. . o '
14 Swithine e seope- ol Lo u;uJu‘_unphgﬂug.&i—ukl—lyduLLuLLLL :
(c) see rider attached, page 3a . . . _ P
15 Ahereod ~aeiubwse - the. pevsoe awhose constiluliony Lk E‘
16 wepe—violdel _fore the cuelual o coapensa by abuages :
: : 3
17 spebodmed
(?) N — . T o Lt
18 Sre. 47 Seetion 2675 (a) of itle 28, United States Code,
) ) ‘ . \
! 19 i amended by inserting the following langnage after “cm-
20 ployment,”: “or upon a claim for money damages ansing :
91 from the vielation of the Constifution of the United Siates
22 hy :uiy' ompluyéo of the Covernment while acting ~within |
-~ 23 the sc(;po of his oflice or cmployment or under the color
2t thereof,”, '
(b) see rider attached, Ypa'ge 3b
ik

Ny
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Kc) Sécﬁion'2678 of Title 28, United
States Code is amended by inserting at the

beginning thereof the words

_"Except as otherwise provided by the
third paragraph of Section 2674 of this_'

title," and changing the word "No" to "no".

Approved For Release 2006/02/07 : CIA-RDP80S01268A0004000
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(b)' Section 2675(a)‘of Title 28, 'is
"further amended by changing the period at the
end of Section 2675(a) to a semicolon and adding.

the following language —-

"provided, however, that upon a claim

for money damages arising from the wviolation
‘bf the Constitutién of the United States,
class'aCtiohs in conformity with the require—‘
‘ments of the Federal Rules of Civil Procedure
may be instituted provided that the claim
.preéented-to the appropriate Federal agency
expressly asserts the representative nature

of thélclaim and specifically describes the
membérsﬁof the class, the common interests

of the claimant and such members, and the
‘basis upon which the claimant believes he

can fairly and adequately'érotect the interests -

of the class as their representative."
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Sie, 5. Seetion 2679 () of Gitle 28, United States Caile, .
is amended Lo read as follows:

“() The remedy against the United States provided
by sections 1346 (h) and 20672 ol (his lvi‘(l(:’.lm' claims for
mjury or loss. of property or personal injury or death re-

sulting Nrom the negligent or wronghl ael or omission of any

" employee of the Government while acting within the seope

of hig oflice or employment or for claims avising lrond the

\'iul.nliun of (e Conslitution of the Unil(‘d‘: Stales by any
employcee of the Government while acting within the scope
of Iis oflice or employment or while acting under the color
thereol is exclusive of any other cvil action or proceeding
‘:n'].\'ing ol of or relating to the same subjeel nafler againsd

the employee whose viokation or acl or omission gave rse (o

Sthe elaim, or asainst the estate of such eniployee.™

S 6 Section - 2679 (i) Cof Ge-28, Uniled States -

Code, ix amended fo read as follows:

“(d) (1) Upon eertifieation by the Atlorney General
that (Iw..(lcf(:mlgm(. cmpln_{,'vc was acting within the scope of

lis- officeor cmployment, or in claims carising ander the

Constitution of (he United Stales that the employee was

Cacting within the scope ol his office or eniploynient or ander

the color thereof, at the Gme of (he ineident-oal, of which the
suil. arose any sueh eivil action or proceeding commenced

i Uiifed States distriet court shall he deened e aclion

Approved For Release 2006/02/07 : CIA-RDP80S01268A000400020028-8
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v)
1 against the United States under the provisions of this tide
o and all references theretn, and the United States Dl b
3 sabslilunted as the pacly defendent. After suel .k'nl).\'lrilulinni
4 the United States shall have available all defenses Lo whieh
5.‘ i would have heen entitled 36 the aetion had originally
() heen l(.'()llllll(\}ll(:(i(l :1gn'|n.<l; the United Stales mﬁlm‘ (his chap-

7 ter and seetion 15316 (h)

8 “(d) (2) Upon certilieation by the Attorney - General

9 that the defendant. enployee was aeling within the seope
10 of his oflice or (\.m.]')ln.\'nu'nl‘, ar i claims arising mder the
11 Constitution ol the United States that the employee wits
1 il('i.ing'.'\\’i(hi.n {ho seope of his oflice or ('nlplniynulnllnr |i||(h‘|-'
13 the volar thereol, at the time ol the incident out ol which
T4 the it arose any sueh civil action or proceeding commeneed
15 ina Stale court shall he Femoved, \\"itlmul, hond, al any l.i.m(:
16 hefore (.rinl. by the Attorney General to fhe distriet conrl
17 ol Hl(',.'l}nil'v(l Stades of the distriel and division (-ml)r:ﬁ'i'n-g
18 the plaee wherein 1t s pending :n_ml he decmed an action

19 brought against {he United States under the provisions ol
_36 .(hi.\‘ 1itle and all references thereto, and the intted States
91 ‘shnllv _‘m aihslitnted as the parly defendant.  Aier sneh
99, snhslgilulinn' (e’ United States shall hive available all
9. d(‘fcus'(‘.\' {o \\']l.l(;]l i would have heen entitled it the achion
tog Imd originally heen commenced :\.L".'li‘H.\i( (he United States

o5 under this chapter and seelion (346 (h) . The certification

- . » o s s . i . [

Lot o e
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1 of the Attorney General shall conelusively establish seope

o of oflice or anployment and in claims arising under the

a Constitution of the United States, “acting under color "ol
i o ollice or employment for purppses ol such mitial removal,

= Should n disteiet court of the Eniled States determine on a

! — 6 hearing ona motion o remiand held hefore trial on the werits

7. that the eniployee defendant was wot acting within the seope
s ol Ius 'nﬂic.(‘._ or cmployment, and i elaims arising wider
0 (he Constitntion of the United States, acling wifhin llu-: e
10 ol his ()‘Hi«-c or cmployment or under color thereof, the
S case shall be remanded fo the State court in which il was
12 initially filed.
13 < (l)--(i‘»)-_—i_l.'fhc.__p;:u.\'_ixiuus._(.\f_ihis_uluqa.lm;_:uuL_xruljuu_
I =k - shalb b ;:1-1 HH g —Hh— ensens bt Hion 4 bitod St
15 Arrs - H'—Hi»H%i— HE—sye:ei 2 _—'HH)HQ nH - padas His o en -
16 Y (A) Where anaction or proceeding under s
17 ;'hn]_)l.cr iv precluded beeause of the availability ol o remedy
18 threugh proceedings for compensation ar other henefits From
19 the United States as i)l'()\‘i(“f(l by any other faw, the action
20 n‘r.])rn('.(‘_mliu"_f shall be disimssed, bul e that event the run-
21 ning M;my limitation of time Tor commencing, or filing an
22 :xl)l-)li('.n(inn or ¢laing in, such |l‘l'()('(!(:(l'lll;;‘.fnl' ('-u'lnp(-ns:lliun or
23 'olhi‘,r henefits shall be decmed 1o have heen suspended dimring
2t the pendeney of the civil action bp' proceeding under this

25 chapter.”. -

- i s
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{
Skes 7. Section 20679 nl'_’li!.](,‘ 28, Unil('(l_Hiul('.\‘ (‘ade,
i amended by adding a new subseetion (1) as follows:
1) Where an action or procecding under seetion [5G
(I))l or 2672 ansing under the Constitution of the Unifed

States vesults in o judgment againgd the. Uniled States or an

s award, compromise, or selflement paid by the United States,

fhe 1\(((-)k1'ncy General shall forward the matier for such
. v '

frther administrative investigation or disciplinary ::u'!inn s
may he :1]_)1')1‘0])1"1:\10 to the head of the department o ageney
l'r'y_. which the amployee whose vielation or n(',l..u.l' NS00
:g“n\'.(‘, rise o the elaims was cmployed.™.

: Sw—t—l - Featter - 2690 th)— o Aithr '-‘._;-H-,— 1 hﬁfml- “atex
-(w'mk*—,-is-ﬁHn‘ﬁdﬁ&-hﬂrfmnl—nwhrﬂ-rm-m-

AR -Ary-elbmmming b -el-hhels shode Fy R pre=—

" SEC..8 (see rider attached, 'page ‘
Sec. 90 (n) Sabsections (a) throngh (d) of seetion

—senkions -deee s vrdnterferenes At « '-(-)H4-1'+w.{§ —r-;«;i Het'r
Ja

J11G of titde 88, United States Code, are vepealed, mud

subseetion (¢) of Uat seetion is amended by deletion of the

designation “ (¢) 7, by deleting the words “person Lo whom

‘the ity provisions of this section apply (as deserihed

i subseetion (n) of this seetion),” and inserting in lien

(hereof the \-\'m'ds “ciployee of the Department of Medicine
and Surgery’’.
= (h) Subsections (a) through (c¢) ol seetion 224 of the

Publie 1Tealth Serviee Ael, as added hy seelion - of the Act,

Approved For Release 2006/02/07 : CIA-RDP80S01268A000400020028-8
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7a

"SEC. é(a). The preamble to Section
2680 of Title.28,'United States Code, is
amended to read as follows:

“Except.for tort claims arising under'
the anstitution of the United States, the
provisions of this chapter and section
1346 (b) of this title shall not apply to
éhd the United States shall not substitute
itself in —-" |

'(b).Section 2680(h) of Title 28,-United

States Code,_is amended-toiread as_follows:

"(h) Any claim arising out of libel,
slander, misrepresentation, deceit, or

interference with contract rights."

Approved For Release 2006/02/07 : CIA-RDP80S01268A000400020028-8
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S
ol Decenher A1, 1970, and yennmbered - (12 11800 255
(a) Hn‘-()ugh (¢)), arc repealed, and subscelion (f) - s
amended by (l(‘.l(‘._i,i(m of the designation “ () .

(¢) Subscctions (a) throngh () ol section 1091 of

the Troreign Service Act ol 1946, as added by seetion 114

Cof the Act of July 12, (976 (22 U.R.CL 817 (a) through

(e) ) are repealed,
(d) Subsections (a) through () of seetion 1084, fifle-
10, United States Code, are vepealed, Subsection (1) s

amended by deleting the words “person deseribed i «ih-

seetion (a)” and inserting in liew thereol the words “em-

ployee of the Avmed Torces, the Department of Defense, or

“the Central Intelhgence Ageuey,”.

(¢) Subsections (a) through () of seclion 307 of the

National Aeronantics and Space - Ael ol 1958, as added hy

seetion 3 of the Act of Ocloher 8, 19767 (12 LS. 2458,

~(a) - through (e) ), -are repealed, and subsection (1) s

amended hy the deletion of the designation “ (1) 7, by the

“deletion of the words “person deserihed in subseetion (1) 7

andl by the imsertion in licu thereol of the words “employee
of the National Aceronautics and Space Admiuistiation”.
Ste. 10, Section 2520, Litle 18, United States Code,

shall mot. apply to civil canses of aclion against officers or

-employees of the United States while acting within the seape

Approved For Release 2006/02/07 : CIA-RDP80S01268A000400020028-8
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" and suits pending on

)

of thete oflice or e U NS T I
. ce or employment, or while acting wnder the color

of sueh oflice or employment.

SEC. 11. This Act shall apply to all claims
S~ ﬂ+n¢tkrrxrdge gdL oo al-efinng TRt sk -

ate of enactment or

PH“hH“*HPHﬁfHfhrannnﬁnnﬂ+1ﬁ4thwn MTTﬁ»w~ﬂuup-

figed or accrulng thereafter, provided tRat as
o .

‘to such pending suits where a plaintiff has

' demahded a tr1al by jury prior to enactment or

e b o = ———

whose time to flle such a demand in a andlng
suit has not explred on the date of enactment,
he may elect to retain his right to jury demand
in which event the United States may assert all
defenses otherwise available to its employees,
ahd'ﬁhe plaintiff would not be entitled to
liguidated damages or ;easohable attorneys

fees as provided by section 3 of this Act.
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